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No. 6722

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Stanley Pedder,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

PETITIONER'S OPENING BRIEF.

STATEMENT OF THE CASE.

This matter comes before the Court on a petition

for a review of the decision of the United States Board
of Tax Appeals imposing an income tax deficiency of
$3443.34 for the year 1924 against petitioner, a resi-

dent of California.

There was no trial of the case, a stipulation having
been entered into between the parties, which is set
forth in full in transcript, pages 20-21.

The basic facts, in part stipulated, may be briefly
summarized as follows: The income subjected to the
tax in controversy was derived from dividends, capi-
tal net gain and profit on stock and real estate, and
was deposited in bank accounts designated: ''Mr.
Stanley Pedder &/or Mrs. Mabel H. Pedder," which
were joint bank accounts with right of survivorship,



subject to the check of either party, and were actually

checked against by both parties from time to time.

The investments which produced this income were

purchased by withdi^awals of funds from these bank

accounts, and as already stated the income therefrom

was deposited therein subject to the check of either

pai-ty, together with the proceeds of any such invest-

ments as were sold from tune to time.

The stocks and other personal property from which

the dividends and other income were derived were

carried in petitioner's name. Real estate stood in the

names of petitioner and his wife as joint tenants with

right of survivoi^hip.

The petitioner in his bookkeeping system divided

the income equally, crediting his wife with one-half

and his o\atl accomit with the remainder.

Petitioner and his vdie each reported one-half of

this income for purposes of income taxation. The

United States Board of Tax Appeals ruled that peti-

tioner should personally have reported the whole in-

come as community income and detennined the above

deficiency.

SPECIFICATION OF ERRORS.

I.

THE BOARD ERRED IN BASING THE DECISION IN THIS CASE,

AS STATED IN ITS MEMORANDUM OPINION, ON ITS

PREVIOUS DECISION IN THE CASE BETWEEN THE SAME
PARTIES REPORTED IN 20 B. T. A. 11, WHICH DECISION

IS AS FOLLOWS:

''Where a husband and wife domiciled in the

State of California have a joint bank account



and the husband has drawn funds from this

account and purchased property in his own
name, the income from such property is taxable

to the husband.

^'In this proceeding the petitioner seeks a re-

determination of his income tax liability for the

calendar year 1923, for which year the respond-

ent has proposed a deficiency in the amount of

$1,032.52. The petitioner alleges that the re-

spondent erred in having transferred from the

return of his wife to the return of petitioner, the

sum of $5,891.00 received from interest, dividends

and profits on investments.

Findings of Fact.

^'Petitioner is an individual residing in San
Francisco, California, where he is engaged in the

practice of law.

''The income in controversy amounting to

$5891.00, which amount w^as reported in the sepa-

rate return of Mabel H. Pedder, wife of the peti-

tioner, for the year 1923, was comprised of the

following items:

Dividends $3,976.94

Interest received 1,268.80

Profits on stock and real

estate 645.26

Total $5,891.00

"The petitioner kept a card record of all income

received from the sources referred to above,

wherein he credited to his wife, Mabel H. Pedder,

one-half of such income, which, during the year

1923, consisted of the amount referred to above.



''The income received by the petitioner during

the year 1923, as a result of his law practice, was
separately returned by him and is not the subject

of controversy in this proceeding. The petitioner

deposited the income received by him as the re-

sult of his law practice, in an account with the

Wells Fargo Nevada National Bank, which ac-

count was designated as follows: "Mr. Stanley

Pedder and/or Mrs. Mabel H. Pedder." He also

deposited during the year 1923, in the same joint

bank account, all other income received by him
in the form of dividends, interest, etc.

"The joint bank account was subject to the

check of either party and any balance was to be

paid to the survivor of them. It was active in so

far as petitioner was concerned, while Mabel H.

Pedder, during the year, drew 15 checks in the

aggregate amount of $5,130.41.

"All of the property from which the income in

question was derived was, during the year 1923,

in the sole name of the petitioner. Such property

had been purchased with fmids drawn by the pe-

titioner from the joint bank account.

"The petitioner had never entered into any

agreement with his wife, either written or oral,

that she should have a one-half interest or any

part of the funds or the property in question.

"Title to certain real estate purchased by pe-

titioner with funds drawn from the joint bank

account was taken in the name of the petitioner

and his wife as joint tenants. No income derived

from such property is involved in this proceeding.

"In the income tax return filed for the year

1923, the petitioner reported $27,218.53 as income



from his law practice and describes his share of

the income in controversy as income derived from

community investments.

Opinio?^.

''Matthews. The petitioner contends that the

joint bank account was a joint tenancy, that the

property purchased with funds drawn by him
from such account is held in joint tenancy even

though title to the property was taken solely in

his name, and that the income from such property

is their joint income.

''Respondent contends that the property in

question is community property and that the in-

come derived therefrom is taxable to the peti-

tioner.

"Under the presumption which arises by virtue

of Section 164 of the Civil Code of California, all

property acquired after marriage by either hus-

band or wife or both (except that acquired as

separate property) is community property. This

presumption can be overcome, however, by evi-

dence which establishes that the property is held

as joint tenants.

"The essentials of a joint tenancy are unity of

title, unity of interest, unity of time, and imity

of possession. (33 Corpus Juris, 907.) Section

683 of the Civil Code of California defines a joint

interest as one owned by several persons in equal

shares by a title created by a single will or trans-

fer, when expressly declared in the will or trans-

fer to be a joint tenancy. This provision, in so

far as it applies to personal property, was con-

strued in In re Harris' Estate, 169 Cal. 725, 148

Pac. 967. It was there held that personal prop-



erty may be held in joint tenancy and in the

absence of any code provision requiring the exe-

cution of a writing to transfer personal property,

a joint tenancy may be created by an oral agree-

ment by which title thereto is transferred to two

persons as joint tenants. In the Harris case, the

husband and wife, in the early years of their

marriage, had entered into an oral agreement that

all property acquired by them after marriage

would be held as joint tenants. The Coui-t held

that the personal property acquired after mar-

riage was held in joint tenancy mider such agree-

ment. In California, therefore, personal prop-

erty may be held in joint tenancy when acquired

under an oral agreement expressly declaring that

such property will be held in joint tenancy.

''There was no such agreement in this case,

either as to the property from which the income

in controversy was derived or as to the deposits

in the joint account, but petitioner claims that

as the origin of the funds which were used for

the purchase of the property in question was

fmids held in joint tenancy, the joint tenant in

whose name the property was taken was charged

with a trust in favor of the other joint tenant,

which trust was actually carried out and ob-

served by turning back to the joint funds all

income received from such investments and all

of the proceeds of the investments disposed of.

''Each party to a joint bank accoimt subject to

the check of either, whether such joint account is

held in joint tenancy or not, has a right to check

on such account and consequently to use the

amount drawn in any way he chooses. The pe-

titioner exercised his right to check on the

account and to use the money as he saw fit by



purchasing personal property and taking the title

in his own name. Such property was in the pe-

titioner's possession and he received the income

from it. Not one of the unities which must exist

in order to have a joint tenancy was present. The

depositing of the income from such property in

the joint account, and the crediting of one-half to

his wife on his books, do not evidence the exis-

tence of such unities.

''The petitioner has failed to show that the

property in question was held as joint tenants.

The income from the property is taxable to the

husband. United States v. Rohdins, 269 U. S.

315; Lucas v. Earl, 281 U. S. Ill, and Corliss v.

Bowers, 281 U. S. 376.

''Judgment will he entered for the respond-

mt."
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n.
THE BOARD FURTHER ERRED IN DECIDING THAT PETI-

TIONER AND HIS WIFE HAD NOT ENTERED INTO A JOINT
OWNERSHIP AGREEMENT.

III.

THE BOARD FURTHER ERRED IN DECIDING THAT THE IN-

COME IN CONTROVERSY WAS COMMUNITY PROPERTY
AND THEREFORE SUBJECT TO TAX AGAINST PETITIONER
ON THE WHOLE AMOUNT, AND IN NOT HOLDING THAT
SUCH INCOME BELONGED JOINTLY TO PETITIONER AND
HIS WIFE, AND CONSEQUENTLY WAS DIVISIBLE EQUALLY
BETWEEN THEM FOR PURPOSES OF INCOME TAX AS-

SESSMENT.

ARGUMENT.

The Civil Cod-e of the State of California provides

as follows:

''Section 158. Husband and wife may make
contracts. Either husband or wife may enter into

any engagement or transaction with the other, or

with any other person, respecting property, which

either might if unmarried; subject, in transac-

tions between themselves, to the general rules

which control the actions of persons occupying

the confidential relati'ons with each other, as de-

fined by the title on trusts/' (Italics ours.)

Section 15a of the Bank Act (Stats. 1921, p. 1367;

General Laws of California, 1923, p. 170) in force

at the time this transaction occurred, provides as fol-

lows:

"Deposit in name of two depositors. When a

deposit shall be made by any person in the names



of such depositor and another and in form to be
paid to either or the survivor of them, such de-

posit and any additions thereto made by either

of such persons after the making thereof, shall

become the property of such persons as joint

tenants, and the same together with all dividends

thereon shall be held for the exclusive use of such
persons and may be paid to either during the

lifetime of both or to the survivor after the death

of one of them, * * *. The making of the de-

posit in such form shall, in the absence of fraud
or undue influence, be conclusive evidence, in any
action or proceeding to which either such savings

bank or the surviving depositor is a party, of the

intention of both depositors to vest title to such

deposit and the additions thereto in such sur-

vivor."

For many years prior to 1924 the petitioner and

his wife maintained one or more joint bank accounts.

The account with the Wells Fargo Nevada National

Bank of San Francisco was opened in the year 1917,

and is a joint tenancy account, with right of survivor-

ship, the joint agreement with the bank having been

signed by petitioner and his wife. The account with

the Bank of California National Association of San
Francisco was opened on May 15, 1924, and the joint

deposit agreement with the bank was likewise signed

by the petitioner and his wife.

During the year 1924 the petitioner deposited in

these joint bank accounts all the income from his legal

practice and all other income received in the form
of dividends, interest, etc. (Trans, p. 21.)
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The abbreviation "etc." relates to the ''capital net

gain" and "profit on stocks and real estate" (Trans,

p. 20) which are part of the items in controversy, all

of the proceeds of sale of both real and personal prop-

erty acquired with funds from the joint accounts be-

ing redeposited in such accounts upon receipt.

While the deposit agreements with the banks are

not in evidence, their existence apparently was con-

ceded by coimsel for respondent after satisfying him-

self on that point, for petitioner was allowed to testify

without contradiction that the bank accomit concern-

ing which he was interrogated was one of those bank

accomits that were subject to check by either party,

and that the balance would be paid to the survivor in

case of death. (Trans, p. 26.) Under the Bank Act,

supra, the money deposited in said bank accoimts was

the property of petitioner and his wife as joint ten-

ants.

Checks w^ere drawn on these accounts by petitioner

and his wife, the petitioner, however, being more ac-

tive in this respect than his wife as he actually at-

tended to the business of the joint tenancy. (Trans,

p. 21.) But during the year 1923 (in relation to which

year only was any testimony taken) petitioner's wife

checked on the joint bank account fifteen times for an

aggregate amount of $5130.41. (Trans, p. 22.)

All of the dividends, interest, and other income in

controversy was actually deposited in the joint bank
accounts, thereby becoming subject to check of either

party, and in the bookkeeping records of the parties,

kept in petitioner's office, petitioner and his wife were
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each credited with one-half of said dividends, interest,

capital net gain and profit on stock and real estate.

(Trans, pp. 20, 21.)

Real property acquired with funds from the joint

accounts was actually deeded to the petitioner and his

wife '*as joint tenants and not as tenants in common,

and to the survivor of them and to their heirs, and

the heirs and assigns of such survivor forever."

(Trans, p. 25.)

Stocks which produced the dividends here involved

were carried in the name of petitioner. (Trans, p. 22.)

But these dividends were included with all the other

income and deposited in the joint accounts. (Trans,

p. 21.)

Other than the contracts relating to the opening

and operating of the joint bank accounts, no formal

contract was entered into between petitioner and his

wife, but the intention of the parties in relation to the

purchase and sale by petitioner of real and personal

property with funds from the joint bank accoimts,

for the joint account of petitioner and his wife, con-

stituted an ''engagement or transaction" between

them w^hich comes within the purview of Section 158

of the Civil Code. This intention is revealed by peti-

tioner's evidence of the situation he wished to de-

velop, to-wit: That whatever happened to him his

wife would be the sole surviving owner of the joint

tenancy (which he intended to create and which he

thought he had created years previously, and which
he thought was then existing), so that upon his death,

his wife as surviving joint tenant would retain the
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joint property without probate costs or litigation ex-

penses. (Trans, pp. 23, 24, 26.) Petitioner's wife

checked on the joint bank accounts, knew that peti-

tioner kept a written record of the transactions and

apparently acquiesced at all times in the same. (Trans,

pp. 22, 23.)

That the earnings of petitioner were community

property is beyond argument. That savings and the

income from such savings would similarly be com-

mmiity property in the absence of agreement to the

contrary must also be admitted. The status of com-

mmiity property differs totally from that of joint

ownership. Each status has both advantages and dis-

advantages.

The surrender of the conunmiity status was advan-

tageous to the wife. It clarified and made certain her

rights and assured to her all of the property if she

were the survivor, and gave her immediate rights also

which were not otherwise hers. These benefits and

rights were accepted and acted on by her and consti-

tute a valuable and valid consideration for the con-

tract involving the change of status.

Section 1589 of the Civil Code of California is as

follows

:

"Assiunption of obligation by acceptance of

benefits. A voluntary acceptance of the benefit

of a transaction is equivalent to a consent to all

the obligations arising from it, so far as the facts

are known, or ought to be known, to the person

accepting it."

While no written contract was entered into between

petitioner and his wife the engagements or trans-
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actions between them, and contemplated by Section

158 of the Civil Code, are clearly revealed by the

stipulation and the testimony of petitioner. (Trans,

pp. 20-28.) That petitioner's wife received and ac-

cepted the benefits of these transactions is clear. Con-

sequently, she should bear her half of the tax burden.

While jjetitioner admitted (Trans, pp. 27, 28) that

the income in question was designated in the returns

prepared in his office as income from commmiity in-

vestments, this does not nullify his previous testimony

(Trans, pp. 24-28) as to the intention regarding the

transactions between himself and his wife, because

the designation of the income by the clerk who pre-

pared the returns as community property did not

make it so, and the petitioner did testify modestly

that he was only as familiar with community property

laws of California as anybody could be familiar with

such a debatable subject. (Trans, p. 24.)

For purposes of income tax, the rights of the par-

ties can neither be established or impaired by book-

keeping methods, or by names given to various items.

Douglas v. Edwards, 298 Fed. 229.

We submit, in view of the foregoing, that the con-

tractural relations of petitioner wdth his wife in rela-

tion to the property which produced the income in

controversy were those of joint owners under the laws

of California as interpreted by the Courts of this

State in the following cases:

In the case of Crowley v. Savings Union Bank etc.

Co., 30 Cal. App. 535, a joint deposit account with
right of survivorship was opened in the bank under a
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written agreement. Some of the money on deposit was

withdrawn and loaned on notes payable to Crowley

and wife. Upon his death she sued for a half interest

in the proceeds from the notes and recovered. On
page 540 the Court said:

'

' In this state, either husband or wife may enter

into any engagement or transaction with the

other respecting property which they might if

unmarried." (Civ. Code, Sec. 158.) ^'A husband

may convey real or personal property to his wife

and it was held, in Carter v. McQuade, 83 Cal.

274, 278 (23 Pac. 348), that ^whether the prop-

erty conveyed be his separate property or com-

munity property, the presumption is that it there-

by becomes and is thereafter to be treated as her

separate property.' " (Citing cases.)

In the case of Estate of Harris, 169 Cal. 725, et seq.,

where the deceased and his surviving wife had a joint

bank account, with the customary form of agreement

in regard thereto, and where some investments made

from the joint bank account in corporate stocks were

in the name of the husband alone, the Court held that

the property acquired with money taken from the

joint bank account would retain the character of joint

property, the same as the money with which it was

obtained unless by some agreement between the par-

ties its character was changed. The claim of the wife

to full title of the property by survivorship was sus-

tained.

In the case of Kennedy v. McMurray, 169 Cal. 287,

the Court held that the origin of funds deposited in

the bank to the joint accoimt is immaterial. (See also
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Conneally v. S. F. S. d; F. Soc, 70 Cal. App. 181, and
cases therein cited.)

Where a husband and wife at the time they opened
two joint accounts in a bank signed an agreement with
the bank to the effect that the money deposited was to
be held on the miderstanding and condition that the
same and all accumulations thereof should be payable
to the husband and wife, or either of them, during
their joint lives and should belong absolutely to the
survivor of them, the deposits thereby became the
property of the husband and wife as joint tenants,
under the express declaration of Section 16 of the
Bank Act as it existed in 1909 (Stats. 1909, p. 90),
and the wife surviving her husband did not take any
mterest in the deposit as his heir or successor, but by
virtue of her estate originating at the time of the
creation of the joint tenancy; and the imposition of
an inheritance tax upon the deposits, under the in-
heritance tax statute as it existed in 1911 (Stats. 1911,
p. 713), cannot be sustained upon the theory that thev
formed a part of the estate of the husband, passing-
upon the death to his wife.

McDougald v. Boyd, 172 Cal. 753.

A written instnunent executed by a husband and
wife on opening an account with a bank agreeing that
the deposit then made, and all deposits thereafter
made to said account, should be held and owned by
them as joint tenants created a joint tenancy. Both
at common law and under the Civil Code of California
the legal effect of a joint tenancy is that the title to
the nornt property does not pass to and vest in the
survivor upon the death of the co-tenant, but that
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each tenant is seized of the whole estate from the

first, and no change occurs in his title on the death

of his co-tenant.

Estate of Giirnseij, 111 Cal. 211.

The case at bar is clearly differentiated from the

Earl case {Lucas v. Earl, 281 U. S. Ill) in which the

petitioner apparently sought by contract to change

the status of his professional income, in advance of

its receipt, from community income to joint income.

It is also clearly differentiated from the Rohhiiis

case (U. S. v. Bobbins, 269 U. S. 315) and other simi-

lar cases which sought to establish a vested interest

of the wife in the community property, and also in

the income from such property, under the laws of

the State of California prior to the amendment of

1927. The claim here made is not based upon the

community property laws of California, which have

probably been finally adjudicated.

It is also distinguished clearly from Corliss v.

Bowers (281 U. S. 376), in which it was held that

income from a revocable trust was taxable to the

trustor.

That, however, is not the situation here. A parol

contract between the parties was actually carried into

full force and effect not merely during the year imder

review, but also during the year 1923 (in regard to

which a hearing was had before the United States

Board of Tax Appeals, and from the record in which

case the statement of the evidence has been prepared)

,

and during many years prior thereto. It is admitted

that no formal written contract was ever made, but
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we submit that a contract which was in fact carried
into effect by the willing and open conduct of the
parties thereto requires no further confirmation of its

existence. The respondent, in the answer before the
United States Board of Tax Appeals, denies the
allegations of the petitioner that such a parol agree-
ment existed, and likewise denies that the income, the
tax upon which is in controversy, was deposited in the
joint account or accounts referred to above. These
denials however were mere matters of formal plead-
mg, and in fact it is proven by the unrefuted evidence
that the assets from which the dividends, interest and
profits were derived were paid for from the joint
account or accomits, and that the dividends, interest
and profits were paid back into the joint accounts, and
that the proceeds of sale of such assets were likewise
paid into the said joint account or accounts. (Stipu-
lation Tr. pp. 20-21.)

Whether or not this situation has all of the ele-
ments of a joint tenancy from an academic point of
view may well be the subject of argument. Discus-
sions of joint tenancy from a technical standpoint
relate almost entirely to real property, but in recent
decades joint tenancy in personal property has be-
come common, and in relation to personal property
all of the elements of unity which are laid dow as
essential to a true joint tenancy in real property can-
not exist. In this case however we are trying facts
as they existed, and not the names by which they
might be called. That the bank accounts were truly
joint tenancy accounts is not open to argument, and
we submit that from the time that the petitioner
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voluntarily, and pursuant to his understanding of the

arrangement with and for the benefit of his wife,

deliberately placed funds derived from his profes-

sional earnings, and which he might have continued

to hold as manager of the community, in joint bank

accoimts, which were opened pursuant to written

agreements between him, his wife, and the banks,

those funds ceased to be commmiity property, and

there was no way in which they could subsequently

regain the status of community property.

A joint tenancy exists where a single estate in prop-

erty, real or personal, is owned by one or more per-

sons, under an instrument or act of the parties. (33

Corpus Juris 901.)

A jomt tenancy in personal property can be cre-

ated by an oral agreement. (33 Corpus Juris 905, and

cases cited.)

Section 161 of the Civil Code of California specifi-

cally provides that a husband and wife may hold

property as joint tenants, tenants in common, or as

community property.

Section 158 of the Civil Code of California (supra)

provides that either husband or wife may enter into

any engagement or transaction with the other, or wdth

any other person, respecting property, which either

might if mimarried; subject, in transactions between

themselves, to the general rules which control the

actions of persons occupying confidential relations

with each other, as defined by the title on trusts.

Article II of the Title on Trusts, contained in the

Civil Code of California commencing wdth Section
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2228, deals with the obligations of trustees, and the

highest of good faith is imposed upon parties occupy-

ing confidential relations. It would be a flagrant abuse

of the confidential relations existing if by mutual con-

sent of the parties to a community the community

property were divested of that status by the creation

of joint ownership, and then one of the parties took

advantage of his position to divert joint funds to his

own use and benefit to the exclusion of the other

party.

There was a valid consideration for divesting of the

property of its status as community property, there

being a complete change in the character of the owner-

ship. This change was a benefit in fact to both parties

as is indicated by the reason for this course of action

set forth in the petitioner's testimony on page 24 of

the transcript.

It does not matter however to whom the considera-

tion moved, or from whom, nor whether it was exactly

even, or more advantageous to one than to the other,

nor whether the final advantage to one or to the other

might be problematical; what was done here was an

accomplished fact, or rather a series of accomplished

facts, by which continuously, as a regular course of

conduct, property coming to the husband which would
otherwise have been community, because it resulted

from his eamings during the marital status, was
divested of its community status, and the wife im-

mediately acquired a joint interest in it, instead of

the rather imcertain interest in the community prop-

erty which was hers prior to the amendment to the

law in 1927.
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Similarly also, by a continuous series of actions, the

resultant joint property was invested, revenue was

received which was paid into the joint accounts,

proceeds of sales of investments were likewise paid

into the joint accounts (w^ith the profits, or minus the

losses, as the case might be), and while in the interim

the property may seem to have lacked certain of the

characteristics of joint tenancy property, yet it must

be admitted that joint ownership in personal property

may be created by parol contract. The course of con-

duct of the parties, from the time of the agreements

opening the joint bank accounts, shows their intention

and that it was fully carried out ; and the cases herein

cited determine that even in the period during which

joint fmids were invested in an individual name the

joint status was not lost.

We respectfully urge that the decision of the United

States Board of Tax Appeals should be reversed.

Dated, San Francisco,

April 13, 1932.

William S. Bayless,

Attorney for Petitioner.






